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“ere the riguts vuaranteed Arvellant vy the Constitution 
of the united States, violated, and his trial tnerevy 
prejudiced, by inateqnuate, imrorer ani illezal vre-trial 


icentification in the avusence o* counsel? 


‘as tue admission at trial of a prior conviction of Appellant 
ef 2a violation of tie Jni‘orm Narcotics Act repugnantly 
prejudicial to ais ricits to a fair and i~artial trial? 


Jas Appellant's arrest under charses of vetit parceny 
and assault upon 2 police officer illezal and eee 


das Anvellant's risit to due vrocess of tue lay| violateu 
wauen the transcrint of his trial was rendered by a court- 
appointed reporter, not resent at tue trial itself, 

amnroxinately seven nontis after trial? 


| 


(This case has not been previously before this Court} 


SUITED STATES COURT OF APPEALS 
For the District of Colurbia Circuit 


wo. 21,992 


united States of Anerica, 
Anvellee 


Vv. 


John A. Stewart, 
Avpellant 


Appeal from Conviction and Sentence of tne United States District 
Court for the Jistrict of Columbia on Charges of tiousebreaking, Petit 
Larceny and Assault on a .Jember of tine ‘letropolitan Police Department 

operating in tne District of Columbia 


BeIEF FOR APPELLANT 


JIISDICTIONAL STATE iENT 


This is an anneal in forma pauneris from a conviction on charzes of ilouse- 
breaking, petit larceny and assault on a nember of the :ietropolitan Police 
Jepartaent operating in tne Jistrict of Columbia from the United States District 
Court for the istrict of Columbia, 28 JSC 129. 

STATE iT OF TI CASE 

On or about Jecember 15, 1967, in tne general vicinity of 4708 Central 
Avenue, iortieast, “lashineton, v.C. a nolice vehicle, at approximately 11.20 Au, 
resnonded to a comnlaint relayed to it by a disnatcaer of the 14th Precinct of 


the ietropolitan Police Jepartnent. A witness for tae government, one Randolvh 


a Dia 


Wilson, residing at 4710 Central Avenue, -lortheast, #asnincton, J.C., anrpearin: 
under Court Order, testified that a an, after knockin= wmon the door of 47Js 
Central Avenue for several minutes, broke a window of that residence and ne, 


dilson, called the police. Tne residents of 4704 Central Avenue, ir. § “irs. James 
Jones, unon returning to trxeir iouse after vein» notified Dy one irs. Helen Floyd, 


of a cisturoance, discovered that a window usd »een broken in tueir house ani that 


a box of coins was aissinz From the premises. non the arrival of officers 
Clinton Stone and ‘illiam %ull of the ‘ietronolitan Police Jepartment at 4795 


Central Avenue, tie apnellant was chased Ly officer “.ull wao attermted to place 


| 
> 


Aim under arrest. A tussle ensued anu, assisted by 2 third officer of the Police 
Jepartment, one 51li Slanes, the anvellant was suvsequently arrested by officers 
Slanes and will. A search of the anvellant by officer Stone at tne 14th Precinct 
station ascertained that at the time o£ his apprenension anpallent was vossessed 
of $7.34 in coins and a watch. | 


Prior to nis formal arrest vy officers Rull and Slanes, appellant was taken 


back to the vicinity of 4708 Central Avenue for the vurnose of iientification. 


the afore:sentione< witness at trial, :.andoluh “‘ilson, at the suosequent confront- 
ation identified apvellant as the man who entered the prenises of 4703 Central 


Avenue. 


| 
| 


"In court" identification of appellant was made by Randolvh ‘lilson, based 
primarily uvon this vre-trial confrontation, officer ml, officer Stone, officer 
Slanes anu Helen Floyd. | 

At the trial, although several witnesses testified that lightinz conditions 
were “daylicnt", conflictin? testimony was heard fron irs, Floyd, wa. ‘Wilson, 
officer Stone and officer “ull as to the dress of the appellant on Jecewer 15, 
1967, as well as the dress of tite alleged ousebreaker and person who tussled 


with officer “ull. 


Sais 

At the trial, ir. Jones, unon beinz questioned by tne sovernment attorney, 
was unable to identify coins contained in Government Exhibit io. 1, the coins 
taken from Annellant upon officer Stone's search of nis verson. 

At the trial evidence was presented ti:at annvellant had previously been 
convicted of violation of thie uniform .Jarcotics Act. 

A transcription of tae trial testi :ony nresented on iarch 25, 196d, not 
uaving been made by the court revorter tuien in attendance, on Septe:wer 4, 1903, 
vy Crder of Edward i. Curran, Chief Juize, one Laura “uff was ermloyed to trans- 
cribe s2id testimony ana Ler transcrint thereof was certified to be tue official 


transcrint of the testizony and vroceedines in Anvellant's case. 


ISSUES 2AISED ON APPLCAL 
é 
I. Was appellant cenied due process of law in that at tne tine of tne pre- 
trial confrontation with 2 sovernnent witness who testified at the trial only 
after the issuance of an Order of tie court, ‘is counsel was not notified or 
present? 
II. Was appellant denied Jue process of law and a fair and imartial trial 


in that evidence of a vrior conviction for violation of the Uniforn Narcotics 


Act was introduced by the zovernnent? 


III. ‘las arpeliant's arrest unier the charge of vetit larceny void, invalid and 


illegal in that his arresting officer did not have probable cause to believe 
appellant possessed the “fruits of the criue'? 

| IV. Was appellant's arrest under tne cuarge of assaultine a police officer 
void, invalic and illesal in that the officer was not at the tine engaged in 


making a legal arrest? 


4 


| 
| 
| 
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V. was appellant denied due vrocess of law in that 


the transcription of 


tne record of uis trial on :arcn 25, 26, 13635, thouzh orizinally taken by one 
| 


renorter, was rendered dy 2 different reporter? 


' 
| 
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SUZIARY OF ARGU ENT 


A 
ste 


Amellant, Jo:un Stewart, was denie: due process 


to counsel uniier the Sixth Amendment of tne Constitution 


of law in that ais rigats 


o* tne United States, 


was violated vy a vre-trial confrontation between Anrellant and 2 witness for the 
| 


zovernnent, who subsequently anpeared to offer testinony only under an Order of 


the Court, 


without the nresence of or notification to Appellant's counsel and 


sudsequent failure to ovject to in court identification testimony wnicin should 


nave been excluded under rules pronulsated in United Sta 


218(1367), and Yussell v. United States, __ 


| 
| 


(No. 21,571, decicet January 24, 1969). 


i 


| 


Tke jury was vrejuldiced avainst Avpellant by reason 


U.S. Ano. v.C. 


es v. Wade, 3386 u.S. 


of the introduction by 


the prosecution of Appellant's prior conviction in 1966 of 2 violation of the 


unifora Narcotics Act and, therefore, unable to render a: 


verdict. Jones v. United States, B.S. Anp. v.C. 


decided July 11, 1963), Yeaver v. United States, __J. : 
___ @No. 22,172 decided January 22, 1969). | 

Tae arrest of Annellant on charces of vetit larceny 
officer were illegal in that as to the former the arresti 
united States, _—s uC. Avp. _, 
as to the latter arrest probable cause did not exist. 


Appellant was denied due process of law in that the 


taken at nis trial on ‘iarch 25, 1963, was made by a court 


the one present on those two days. 


fair and impartial 


| 
| 402 F.24 639 (io.21,331 


Apps Cn sie 


and assault upon a police 


nz officer did not have 


provable cause to velieve Avnellant possessed the SS 


of the crine’, Smita v. 


(tos. 4505, 4506 decided November 12, 1963), and 


transcription of test=~ 


reporter other than 


ARGU ENT 
I. APPELLANT WAS JYENIEO Duc P'OCESS OF LA? IN THAT HE vIv NOT iIAVE CCUNSEL, 

WOR HAS HE ADVISES OF HIS UIGIT TO TuE SA S, AT Tic TEI OF Tiit Pac-TRIAL 

CONFRONTATION. 

Tue potential for nrejudice in pre-trial, on the scene, identification of an 
accused is well-recoenized. Presence of counsel can often not only avert suci 
prejudice, but also ensure vrover in court identification. In tie instant case 
tae prejudice likely to result from a pre-trial identification is Cempnet cee 
At the outset it should be ermhasized tnat the governnentS principal witness, :ir. 
“2lson, wno particinated in tie nre-trial identification, anneared at the trial 
only after an Crider for nis arrest was issued. As the Court has recently said in 
a case Similar to the instant one (i.e. involving convictions for nousebreaking 2r° 
petit larceny), 2ussell v. vnited States, supra, at 7, promot confrontations are 
nersissable only if fairness and reliability will be vromoted. Countervailing 
policy considerations and the factor o* time, it is resnectfully submitted, preser* 
vefore this Court a case as to wiicn the hesitation’ exoressed in Russell, supra, 
at 3, justifies remand. 1/ As indicated by the transcrint, at the tine of 
Apvellant's anprehension following the tussle with officer “ull, the scene was 
confused. The conflicting testinony of tne witness ‘Jilson, irs. Floyd, and the 
three police officers respecting Appellant's annarel at tae time of ais apprehensi~ 
attest to tais. No record was mace of the details of ‘r. ‘lilson's confrontation 
with Appellant, thoucvh it may be presumed that Appellant at tac time was in the 
custody of police officers. ir. ‘Wilson was prejudiced in that he concluded that 
since Appellant was in the custody o* officers, Anpellant was the verpvetrator of 
some crime and that, in fact, the officers suspected Anpellant and only Appellant 
of the same. A fair confrontation was thus made impossible. Under the stand 


set forth in the iJade case, supra, as clarified in the 2ussell case, sura, 


and Young v. United States, _U.S. App. J.C. __, __F.2d.___ (per curiym) No. 


1, U.F. united States v. hinnard, vist. - 4-62, 
Uovember 4, 19G6é. Clemous v. United States, __-U.S. Anp. v.C. > F.2d 


— Rn 
ype | lk a ss rai if 22 AND Aaw~r arr +7. ~_” Yt. 72 Fg pak EE Wik: f Th ae | 


Ge 
“1504, accideu Ja.uary 24, 1lso05, it sicel-. Le concieied tuat Amncllant?s ris.t 
| 


to counsel under the Sixth Amendnent to the United States Constitution was 
violated in the investigation, arrest and prosecution of \Anpellant. 


II. APPELLAHT WAS JCNIES DUE PROCESS OF LA’! I:i TuAT I IPQOPERLY ANY PREJUPICIALLY, 
EVIDENCE OF A PAIOR, UNRELATED CONVICTIGi NOT SPECIFICALLY AFFECTING 
APPELLANT'S VERACITY, AS PE? iTiTSy TO 8f INT .O0uCEn) 8EFONE THE JURY. 


At his trial, evicence was introduced by the nrosecution of Annellant's 


prior conviction in 1566 of a violation of t.e Jaiform Warcotics Act. ‘This 


! 


evidence was placed before tne jury after a sench conference held .:arci 25, 1203, 


the day prior, part of whic’ was on tne record and »art of waich was off the 

record. The conference discussei tre imlications of Luch v. United States, 121 

U.S. App. 0.C. 151, 543 F.2d 7635 (165) and Sordon v. united States, 127 U.S. Ann. 
(te ——. - 


J,C. 345, 335 F2d. 959(1967) with respect to evidence of Anpellant's prior 


conviction. Tae presidins judce determined tat such evidence was nermissable. 

It is resvectfully suomitted tuat in light of the conflicting testiaony 
yresented vy Anpellant on tie one hani and sovernment witnesses on the other at 
Avpellant's trial, tne lack of a full ‘“‘on tie record inauiry*' as contemplated by 
Luck (Gordon, supra, 127 U.S. Ann. ¥.c. at 346, 383 F.2d. at 239), and the obvious 
need for Avpellant's testimony, the instant case presents 4 ‘credibility match 
mych like the one discussed by this Court in Jones v. jnited States, sunra. Here 
as there, it is submitted, the prejudicial effect of Appellant's immeachment far 
overshadowed any probative value of tie prior conviction to Arnellant's credivility. 


‘ 


Attention of the Court is directed to state.euts wade by United States Senator 

Joseni: Tydinzs, Cnairnan of tie Senate vistrict Comaittee, as reported in the 
“Washin-cton Post in which he stated that narcotics addicts should be confined for 
treatnent and ‘not released to prey unon society to nay for tie Jope.** In 
Apnellant's case, involving cnarges of nousebreaking and petit larceny, intro:<*- 
of nis prior narcotics conviction prejudiced the jury to the extent that it con- 


cluded the alleged housebreak anu larceny were committed by tne Anpellant to feed 


a narcotics nabit. Therefore, Appellant was Jevrivei of a fair ani impartial tria? 


| 
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III. APPELLANT'S ARREST ON CiiARGES OF PETIT LARCENY AND ASSAULT UPON A 
"ao PER OF Tits POLICE FOCE TERS T:IVALIO AN? ILLEGAL. 


Anvellant's arrest by officer Stone on chareses of petit larceny was 
illesal in treat officer Stone, accordins to tie transcrint of record, received 
a dispaten from the l4ti Precinct iniicatine that a aousebreakin« occurred at 
470s Central Avenue, “lortheast. After conversing with the witness ‘Jilson, 2/ 
officer Stone ovservedc Anpellant tusslin. with officer ull anu subsequently 
placed Appellant unser arrest. At no time prior to officer Stone's searca of 
Apnellant at tne mrecinct station coes the trial record reflect the slightest 
Suspicion on tne nart of oxficer Stone taat probably cause existed to suspect 
Annellant of naviny committed a petit larceny. Lackinz reasonable and nrobatly 
cause, to velieve Anvellant was then nossessed of the “fruits of the crine , 
Officer Stone's arrest was inprover as a matter of lav. Smith v. United States, 
supra. 
Tae arrest of Appellant on charzes of assaultin7 a nemoer of the police 
force was likewise i:periissable. Officer iull‘'s testiaony as to the tussle 
witn Anpellant was that at, lesally speaking, the critical monent of the struocle, 
Appellant's hand was on his, officer 2ull's hand, which in turn was on the officer” 
service revolver. The alleged attempt by Anpellant to deprive officer ull of 
his revolver formed tne basis of the assault charce. Tr. 67,71,71-A. Officer 
null was not tne arrestins officer. Tiere was in fact no intimidation or 
interference with officer Rull's duties nerpetuated by Anvellant. Appellant for 
reasons unknown to him at tue tine was beinz pursued by a police officer. Tue 
record is barren of evidence that officer Rull even attempted to explain to 
Anpellant why he, officer wll, chased hin or desired to question nin. Havin 


been accosteu by officer Null, nowever, under such circuastances, Anpellant 


naturally becane apprehensive. During the ensuing tussle, it is evident that 


- w= 


Annellant had no intent to assault officer 2ull. To the contrary, ae was 
concernec that officer :tull intended to assault iin. ! 
IV. TRANSCRIPTION OF APPELLANT*S TRIAL TESTI. ‘ONY PRESENTED ON “ARCA 25, 1968, 


BY A COURT REPOXTER, 110 “IAS LOT ON TilOSE DATES PRESENT, vEP LIVED 
APPELLANT OF UE PROCESS OF LA’. 


By Order issued Sentenler 4, 1563, nearly seven months following Appellant's 


trial, Edward i. Curran, Chief Juize, desigaatel one Laura 2uff to transcribe 


the trial testimony of .arci 25, 26, 1/46., orizinally taken by one Sorothy Sweet. 
| 


Said order prescribed tiat wuff's transcription ould constitute the official 


: . - . EASA RAs 
transcript,of te testimony and vroceedinys. Said transcrivt indicates at least 


three iifferent spellincs of officer Slane's name, Tr. 5 (Slanes}, 68 (Sanes), 


3) (Slaines}, twice under the testimony of officer null. In addition, ecnimatic 


1 


notes appear in the margin of the transcript at pazes 71 and 32 which indicate 
that eitaer Sweet's original notes or uff’s transcription tiiereof were un- 
certain as to accuracy. Since, as noted in the Judge's Char-e to the Jury, Tr. 

6, 23, conflicting testimony was vresented at the trial, in view of tne above- 
referenced inconsitencies and unintelligible marginal notations in the transcript, 
and the near seven-month delay in transcribing the trial record by a renorter 

who on the dates of trial was not present, it is submitted taat such circumstances 


prevent assured representation o7 Anpellant in this anpeal and, therefore, 


deprive him of due process of law. 


CGiICLUSION 


Appellant's rigut to counsel under the Sixth Anendment to the Constitution 


of the United States was violatec in his pre-trial confrontation. Introduction, 


in tue presence of the jury, of Appellant's prior conviction under tne Uniform 


Warcotics Act was prejudicial to a fair and imnartial trial. Apoellant's 


| 
| 
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| 
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arrest under tne charses of netit larceny and assault upon an officer of the 


ietropolitcan Police Jenartment was unwarranted an. illezal for lack of 


probavle cause. Transcrintion of tice trial recori is cuestionable as to 


accuracy, am: its preparation by a court reporter not »resent at tie trial 


itself, is prejucicial to anpellant's apneal. 
based upon tne above, it is subaitted tuat ‘Anpellant‘'s conviction 


suould be reversec. 


! 


Resnectfully submittei, 


Philin J. Nennessey III 

Attorney for Avnnellant 

Robb, Porter, xistler € Parkinson 

1100 Tower Building 

Yashin7ton,) D.C. 20005 
(Anpointed by this Court) 
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III. Appellant has in no way been prejudiced by the delay 
in the preparation of the trial transcript or by the fact 
that transcription was accomplished by a court re- 
porter other than the reporter present at trial ____ 11 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented : 


1. Whether there is any need for a remand hearing as 
to appellant’s pre-trial on-the-scene identification by a 
Government witness where the circumstances show a lack 
of impermissive suggestivity? 

2. Whether appellant rendered a meaningful invocation 
of judicial discretion under Luck and, if so, did the Dis- 
trict Judge abuse his discretion in ruling that a prior nar- 
cotics conviction of the defendant was available for pur- 
poses of impeachment under 14 D.C. Code § 305? 

3. Whether appellant has been prejudiced by a seven 
month delay in the preparation of the trial transcript or 
its transcription by a court reporter other than the re- 
porter present at trial? 


* This case has not previously been before this Court under the 
same or similar title. 
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Huited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,992 


JOHN A. STEWART, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on February 19, 1968, on three 
counts—count 1, for housebreaking (22 D.C. Code § 1801), 
count 2, for grand larceny (22 D.C. Code § 2201), and 
count 3, for assault on a police officer (22 D.C. Code 
§ 505) , arising out of events which occurred on December 
15, 1967. Trial was held before the Honorable Leonard 
P. Walsh on March 25 and 26, 1968, which resulted in con- 
-vietions by the jury on counts 1 and 3, and the conviction 
of the lesser included offense of petit larceny (22 D.C. 
Code § 2202) which comprised count 2. 


(1) 
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On December 15, 1967, at approximately 11:00 a. m. 
Randolph Wilson, who resides at 4710 Central Avenue, 
N.E., observed appellant knocking on the front door of 
the adjacent home at 4708 Central Avenue. When Wilson 
saw the appellant take a brick and break the front porch 
window, he called the police (Tr. 54.) 

Officers Rull and Stone of the Metropolitan Police De- 
partment were on duty the morning of December 15, 1967 
and were only .a couple of blocks from 4708 Central Ave- 
nue, N.E., when they received a radio run of a housebreak- 
ing at that address. When they arrived, 2 minute or so 
later, Officer Rull went to the rear of the house and Offi- 
cer Stone stationed himself on the front porch. (Tr. 64.) 
At this time, Wilson advised Officer Stone that the appel- 
lant was still inside the home and Stone related this infor- 
mation to his partner (Tr. 78). While Officer Rull was 
about to check the side door he noticed appellant run- 
ning up the steps from the basement of the home. There- 
after a chase developed with Officer Rull in pursuit of 
appellant. (Tr. 65.) Mrs. Helen Floyd who resides at 
4712 Central Avenue, N.E., testified that she saw 
appellant come out of the basement steps of the Jones resi- 
dence and further observed Officer Rull commence his pur- 
suit (Tr. 58). 

During the course of the chase, Officer Rull called to 
appellant to stop and fired one warning shot (Tr. 71). 
Officer Rull testified that he first apprehended appellant 
at 112 47th Street, about one block from the chase’s initial 
starting point. However, appellant broke away and 
started to run across 47th Street. In the middle of the 
street Officer Rull caught up with appellant and pushed 
him across the street to the southeast corner of 47th and 
Blaine Streets. Thereafter a tussle developed with both 
Officer Rull and appellant falling to the ground. During 
the struggle, appellant placed his hand on Officer Rull’s 
revolver in an attempt to try and extract it from the of- 
ficer’s holster. Officer Rull was able to repell appellant’s 
effort by. pushing appellant’s hand down upon the holster. 
(Tr. 67.) The later event was viewed by Officer Stone as 
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he reached the scene of the struggle (Tr. 80). At the 
same time Officer Eli Sanes, who was responding to the 
same radio run, appeared and assisted Officer Rull in 
subduing appellant and making the arrest (Tr. 68, 84). 
Officer Rull testified that the chase lasted no more than 
four minutes and took place within a one block area (Tr. 
71). During that time, Officer Rull was in close pursuit 
and never lost sight of appellant (Tr. 66). 

Subsequent to the arrest, Officer Rull searched appel- 
lant. He found change in the amount of $7.94 and a gold 
watch with the stem missing. Among the change taken 
from appellant’s person were several old coins. (Tr. 75, 
76.) 

The Government also called Mr. James Jones and his 
wife, Mrs. Bessie L. Jones, occupants of the home at 4708 
Central Avenue, N.E. Mr. Jones testified that he re- 
turned home from work after being notified of the house- 
breaking (Tr. 32). He went upstairs to the bedroom and 
noticed that a box of coins had been taken from his 
drawer (Tr. 33). Mr. Jones identified certain coins which 
were found on the appellant as among those missing (Tr. 
36). Mrs. Jones testified that a gold watch had been 
taken from her dresser (Tr. 48). She identified the 
watch obtained from appellant as hers. Her identifica- 
tion was based upon the watch’s missing stem. (Tr. 49.) 

After the close of the Government’s case, counsel and 
the court discussed the availability of appellant’s record 
of five prior convictions for purposes of impeachment (Tr. 
87-90). The trial judge ruled that appellant’s two prior 
narcotics convictions could be used, but that appellant’s 
two prior housebreaking convictions (one of which was on 
appeal) and a prior grand larceny conviction could not be 
used for impeachment (Tr. 89, 90). 

Thereafter the defense presented Minerva Stewart, 3: ap 
pellarit’s wife (Tr. 94-100), and appellant testifying in his 
own defense (Tr. 100-112). Appellant. denied being in 
the Jones residence or removing property. or coins there- 
from (Tr. 105). He testified that he had purchased the 
watch in question new, and had given it to his wife a year 
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and half ago. He was carrying it for the purpose of hav- 
ing the stem fixed. (Tr. 101, 103, 110.) With respect to 
the coins, appellant testified he obtained them at an auc- 
tion and was carrying them for the purpose of ascertain- 
ing their present value (Tr. 102, 103). Appellant fur- 
ther testified that on December 15, 1967, he was on his 
way to obtain some fabric for an upholstery job he was 
working on (Tr. 104, 107). Enroute, he cut through the 
alley behind 4708 Central Avenue, N.E. When appellant 
came out of the alley he heard someone screaming and 
saw several teenagers running. He continued to walk 
down the street until he was pushed by Officer Rull. (Tr. 
104.) On cross-examination Government counsel asked 
appellant, “Are you the same John Alfonso Stewart who 
was convicted of Uniform Narcotics Act violation in 
19662”, to which appellant answered, “Yes” (Tr. 111). 
At that time, defense counsel noted no objection on the 
record. 

Appellant’s wife, Minerva Stewart, testified that appel- 
lant was a coin collector, having some coins dating back 
into the 1700’s (Tr. 98). She further testified, that ap- 
pellant bought the watch in question for her about six 
years ago (Tr. 96). 

On rebuttal the Government recalled Mr. James Jones 
who testified that the watch in question was bought sec- 
ond hand some fourteen or fifteen years ago (Tr. 113). 


STATUTE INVOLVED 


Title 14, District of Columbia Code, Section 305 pro- 
vides: | 


No person shall be incompetent to testify, in either civil 
or criminal proceedings, by reason of his having been con- 
victed of crime, but such fact may be given in evidence to 
affect his credit as a witness, either upon the cross-exam- 
ination of the witness or by evidence aliunde; and the 
party cross-examining him shall not be concluded by his 
answers to such matters. In order to prove such convic- 
tion of crime it shall not be necessary to produce the whole 
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record of the proceedings containing such conviction, but 
the certificate, under seal, of the clerk of the court where- 
in such proceedings were had, stating the fact of the con- 
viction and for what cause, shall be sufficient. 


ARGUMENT 


I. Appellant’s identification by Mr. Wilson at the scene 
of the offense was not in violation of any of appellant’s 
constitutional rights. 

(Tr. 3, 35, 71) 


Appellant contends that Mr. Wilson’s on-the-scene 
identification without counsel’s presence, was made in im- 
permissibly suggestive circumstances and seeks remand 
under Stovall v. Denno, 388 U.S. 293 (1967) and United 
States v. Wade, 388 U.S. 218 (1967). The Government 
submits that the identification was proper as it falls with- 
in the immediate on-the-scene identifications previously 
upheld by this Court against Stovall attacks.” 

Preliminarily, we note that defense counsel did not 
challenge Wilson’s identification by way of a motion to 
suppress before or during trial. Nor did defense counsel 
bring out the facts surrounding that identification on 
cross-examination.? Nevertheless, from all that appears, 
the identification, occurring within minutes of the wit- 
nessed crime, was proper. Although no record was made 
of Mr. Wilson’s on-the-scene identification of appellant, it 
may be presumed that it was conducted immediately fol- 
lowing appellant’s apprehension by Police Officers Rull 
and Sanes.* Officer Rull testified that his chase of appel- 
lant lasted no more than four minutes and took place with- 


2 Wise Vv. United States, 127 U.S. App. D.C. 279, 281, 383 F.2d 
206, 208 (1967) ; cert. denied, $90 U.S. 964 (1968) ; Bates v. United 
States, D.C. Cir. No. 21484, (decided December 138, 1968) ; Russell 
Vv. United States, D.C. Cir., No. 21571, (decided January 24, 1969). 


2 Reasons for the reluctance to consider Wade claims raised for 
the first time on appeal are stated in this Court’s decision in 
Solomon V. United Sa Cir., No. 22155, (decided February 
12, 1969) (slip. op. 5). 


* Appellant’s Brief, p. 5. 
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in a one block area (Tr. 71). Accordingly, the instant 
case, falls within this Court’s holdings in Russell v. United 
States, supra (slip op. 6, No. 20) and Bates v. United 
States, supra (slip op. 3). 

In Wise v. United States, supra, this Court considered 
the prompt identification of a suspect apprehended im- 
mediately after the offense. In holding such to be proper 
police procedure, the Court said (127 U.S. App. D.C. at 
282, 383 F. 2d at 209): “Here were circumstances of 
fresh identification, elements that if anything promote 
fairness, by assuring reliability ...” Thus, absent spe- 
cial elements of unfairness, prompt on-the-scene confron- 
tations do not entail due process violations. No special 
elements which would render the confrontation unneces- 
sarily suggestive and conducive to irreparable mistaken 
identification have been voiced by appellant.‘ Accordingly, 
the Government submits that an “independent source” 
analysis to determine the reliability of the in-court iden- 
tification is neither necessary or required.® 


* Appellant makes much of the fact that a bench warrant was 
issued for Mr. Wilson’s presence at trial (Tr. 3) (Appellant’s 
Brief, p. 5). From the record it appears that Mr. Wilson had been 
mistaken as to the date of trial (Tr. 35). Appellee is unable to 
comprehend what relevance the above has to whether an improper 
identification procedure has been employed. If relevant at all, it 
would seem this circumstance would relate to the reliability of the 
identification, and there remotely. Such considerations are relevant 
to determine whether there was an “independent source” for an 
identification made at or after an unnecessarily suggestive confron- 
tation. Clemons v. United States, D.C. Cir., Nos. 19846, 21001, 21249, 
(decided December 6, 1968) (en banc) (slip op. 9); Young v. 
United States, D.C. Cir. No. 21504, (decided January 24, 1969) 
(slip op. pp. 2, 3). 


5 As this Court said in Gregory v. United States, D.C. Cir., No. 
21089 (decided March 18, 1969) (slip op. pp. 7, 8): 


- (Too econ whether the admission of the identifica- 
tion testimony deni ed the appellant due process of law . . 

; our inquiry is helpfully structured by a focus on three distinct 
questions. First, was the challenged confrontation suggestive? 
If so, was the suggestive confrontation unnecessary? Final- 
ly, tf the confrontation was unnecessarily suggestive, does 
it so taint the testimony relating to the . . . in-court identifica- 
tions to require reversal of the conviction? (Emphasis added) 
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IL. Not having rendered a meaningful invocation of ‘ju- 
dicial discretion, appellant cannot now attack the trial 
court’s ruling permitting the Government to impeach 
appellant with a narcotics conviction. In any event, 
the trial court gave due consideration to the policy 
underlying Luck and properly exercised its discretion. 


(Tr. 87-90, 94-100, 111) 


The question, which, if any, of appellant’s proffered five 
convictions could be used for impeachment purposes by 
the Government, was considered by the court and counsel,® 
the court ruling that the Government could use appellant’s 
convictions for violation of the Uniform Narcotics Act 
(Title 33, D.C. Code, Section 402), and possession of im- 
plements of crime (Title 22, D.C. Code, Section 3601) 
(Tr. 90).7 | While the Luck decision * called upon the trial 
court to exercise its discretion in determining whether 
prior convictions may be used for impeachment, prior 
thereto, there must be a meaningful invocation of the 
court’s discretion.® This Court has held that it will not 
find an abuse of discretion unless the defendant has 
demonstrated a peculiar need for his unimpeached testi- 
mony. Evans & Philson v. United States, supra; Gordon 
v. United States, supra. Appellee submits that appel- 
lant did not meet his burden of showing a special need 
for his unimpeached testimony. 


* Appellant states that the Luck hearing was conducted in part 
on the record and in part off the record. It is of course “defense 
counsel’s burden to see to it that the record is complete.” Evans & 
Philson v. United States, —— U.S. App. D.C. ——, ——, $97 F.2d 
675, 680 (1968) ; Gordon Vv. United States, 127 U.S. App. D.C. 343, 


$383 F.2d 936 (1967); Hood v. United States, 125 U.S. App. D.C. . 


16, 865 F.2d 949 (1966). 

t While the trial judge’s ruling allowed. for the above two con- 
victions, the Government only used appellant’s 1966 Uniform Nar- 
cotics Act conviction for impeachment purposes (Tr. 111). 


ae United States, 121 U.S. App. D.C. 151, 348 F.2d 763 
1965 


® Hood v. United States, supra. 
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During the Luck hearing conducted after the. close of 
the Government case defense counsel made no representa- 
tion to the trial court as what the defendant’s testimony 
would be or why the court’s discretion should be exercised 
to prohibit the introduction of any prior convictions. Hood 
v. United States, supra. On the contrary, the record indi- 
cates that defense counsel not only did not object, but 
actually acquiesced to the use of a conviction for im- 
peachment purposes.” Appellant can hardly be said to 
have presented cogent reasons calling for his unimpeached 
testimony which are necessary to find an abuse of discre- 
tion. Evans & Philson v. United States, supra. We sub- 
mit therefore that this Court should treat this case as if 
the judge’s discreticn was not meaningfully invoked. 

In any event, from all that appears the trial judge gave 
due consideration to the policy underlying Luck and prop- 
erly exercised his discretion under 14 D.C. Code § 305. 
As this Court has frequently stated, the statute neither 
requires nor prohibits the use of the prior conviction, but 
rather “leaves room for the operation of a sound judicial 
discretion to play upon the circumstances as they unfold 


20 The following is extracted from the Luck hearing conducted 
in this case: 

Mr. Rosen: I do believe the four convictions, if he is permitted 
to use all four, would have such a prejudicial effect on any 
possible testimony the defendant might give would outweigh 
the value of the testimony in this proceeding, or the fact that he 
is innocent. 
What I was going to say, if Your Honor would allow me to 
use one conviction for impeachment purposes. He is, not clean 
as a hound’s tooth, but four would be detrimental to this case. 
I do not believe I should permit him to testify under those 
circumstances. 


THE COURT: The possession of narcotics, 2 to 6, isn’t it? 
MR, FREEMAN: The Uniform Narcotics Act, the misde- 
meanor, the second would be 2 to 6. 
THE COURT: That can be used. (Tr. 88, 89.) 

Likewise, no objection was noted by defense counsel at the time 


appellant was actually impeached by the introduction of his prior 
conviction (Tr. 111). 
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in a particular case.” Luck v. United States, supra, 121 
U.S. App. D.C. at 156, 348 F. 2d at 768; Davis v. United 
States, D.C. Cir. Nos. 21723, 21779, 22101, (decided 
February 18, 1969) (slip op. 6). 

Here, as in Gordon, the main issue was the credibility 
of the Government’s witnesses and appellant.* The issues 
were: (1) whether Mr. Wilson and Officer Rull’s testi- 
mony that they saw appellant break into and emerge from 
the Jones residence was correct or whether the appellant’s 
testimony that he had never been in the Jones’ residence 
was accurate; (2) whether Officer Rull or appellant’s tes- 
timony was correct with respect to their struggle at 47th 
and Blaine Streets; and (3) whether the Jones’ or appel- 
lant’s testimony was correct as to the ownership of the 
coins and watch found on appellant.“ “[I]n those circum- 
stances there was greater not less, compelling reason for 
exploring all avenues which would shed light on which of 
the . . . witnesses was to be believed.” Gordon v. United 
States, supra, 127 U.S. App. D.C. at 348, 383 F. 2d at 
941; Gass v. United States, D.C. Cir., No. 21198 (decided 
January 29, 1969) (slip op. 12). 

The fact that the battleground was credibility was not 
the only indicia that the trial judge gave due consid- 
eration to the policy supporting this Court’s decision in 
Luck and properly exercised his discretion. The convic- 


22 Appellant argues that the instant case presents a “credibility 
match” much like the one discussed by this Court in Jones v. United 
States, —— U.S. App. D.C. ——, 402 F.2d 639 (1968). The cireum- 
stances which made the “credibility match” in Jones so important 
arose out of the inadequacies in the Government’s case, which was 
based solely upon a delayed identification by the complaining wit- 
ness. Jones, supra, —— U.S. App. D.C. at ——, 402 F.2d at 643. 
Based upon the record, we submit that the instant case cannot be 
viewed in that light. 

22 With respect to the later issue, appellant testified to substan- 
tially the same version testified to previously by his wife (Tr. 94- 
100): Detachment of convictions from his testimony would have 
inflated its weight before the jury. Brooke v. United” States, 128 
U.S. App. D.C. 19, 25, $85 F.2d 279, 285 (1967). 
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tion admitted was only one of five proffered convictions.* 
The trial judge excluded for impeachment purposes appel- 
lant’s prior convictions of housebreaking and larceny, the 
same conduct for which appellant was on trial.“ 
Appellant contends that the prejudicial effect of his im- 
peachment far outweighs the probative value of the prior 
conviction to appellant’s credibility.*> While convictions 
for certain crimes may relate more clearly to credibility 
than other offenses,’ “convictions for crime retain statu- 
torily some degree of relevance to trustworthiness which 
Iuck does not automatically dispel.” Brooke v. United 
States, supra, 128 U.S. App. D.C. at 25, 385 F. 2d at 
285; Gass v. United States, supra, (slip op. 10). While 
admittedly not so clear,” it is submitted that conviction 
for narcotics offenses, at least those relating to addiction 
(such as possession of drugs) bears a probative relation 
to a testifying defendant’s credibility, because addicts are 
usually associated with dishonest (rather than violent) 


13In Payne V. United States, 129 U.S. App. D.C. 215, 392 F.2d 
820 (1968), the trial judge permitted impeachment by a narcotics 
conviction as to a defendant who had acknowledged some 17 earlier 
convictions. In approving a meaningful exercise of discretion by 
the trial judge this Court said: 
“By allowing one (or two) convictions he provided some im- 
peachment, but did not unloose a barrage of convictions that 
could have condemned defendant out of hand as an irremediably 
hardened criminal.” Payne, supra, 129 U.S. App. D.C. at 216, 
$92 F.2d at 821. 


14 As this Court observed in Gordon, “where multiple convictions 
of various kinds can be shown, strong reasons arise for excluding 
those for the same crime. . . . As a general guide, those convictions 
. . . Should be admitted sparingly.” Gordon, supra, 127 U.S. App. 
D.C. at 847, 383 F.2d at 940. Accord: Gass v. United States, supra 
(slip op. 11, 12). 


35 Appellant Brief, p. 6. 


16 In enacting section 305, Congress made no distinction between 
classes of offenses, but merely created the rule of impeachment for 
those persons who had been “convicted of crime.” 


27 Evans Vv. United States, supra, —— U.S. App. D.C. at ——, 
$97 F.2d at 678. Also see Cobb v. United States, Nos. 4868, 4869, 
D.C. Ct. App. (Decided April 25, 1969). 
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criminal behavior. Cf. Vauss v. United States, 365 F. 2d 
956 (D.C. Cir. 1966). As appellant himself, quoting from 
statements made by United States Senator Joseph Tyd- 
ings, points out, narcotics addicts should not be released to 
prey upon society to pay for the dope.* Certainly appel- 
lant’s criminal record supports the proposition that nar- 
cotics users steal and commit other dishonest crimes to 
pay for their habit. 

The court’s discretion in this case was not meaningfully 
invoked pursuant to the Luck decision, nevertheless, it was 
exercised with regard to a number of factors. It is sub- 
mitted that the standards of discretion created in Luck 
and its progeny were properly followed and that it cannot 
be said on review that the court abused its discretion.” 


Ill. Appellant has in no way been prejudiced by the delay 
in the preparation of the trial transcript or by the fact 
that transcription was accomplished by a court re- 
porter other than the reporter present at trial. 


(Tr. 77-82) 


Appellant contends he was denied due process of law be- 
cause of a seven month delay in the preparation of the 
trial transcript in this case.” Appellee recognizes that 
the delay in furnishing transcripts is a problem which has 
frequently disturbed this Court.” While appellant’s 


28 Appellant Brief p. 6; The D.C. Crime Commission pointed out 
that narcotic addicts “shoplift, rob, and burglarize to pay for their 
habit.” Report of the President’s Commission on Crime in the 
District of Columbia 564 (1966). 

29 As this Court has repeatedly emphasized, discretion is to be 
“accorded a respect appropriately reflective of the inescapable re- 
moteness of appellate review”. Luck v. United States, supra, 121 
U.S. App. D.C. at 157, $48 F.2d at 769. See also,. Gordon v. United 
States, supra 127 U.S. App. D.C. at 346, 883 F.2d 9389; Gass v. 
United States, supra, (slip op. 10, 11). 


2° Appellant’s Brief, page 8... 


22 Holmes V. United States, 127 U.S. eee D.C. $382, 888 F.2d 925 
(1967); Kinard v. United States, D.C. ,» No. 21429 (decided 
February 24, 1969) (slip op. 5). 
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statutory right™ to a reasonably prompt receipt of the 
transcript is not contested by the Government, for appel- 
lant to be granted relief by this Court, he must show that 
the violation of his statutory right has “resulted in an un- 
necessarily long imprisonment or in some collateral dis- 
advantage”. Blunt v. United States, D.C. Cir., No. 20956, 
(decided October 2, 1968) (slip op. 12). On May 10, 
1968, the trial judge sentenced appellant for two to six 
years on Count One and lesser, but concurrent sentences, 
on the remaining counts. Here, as in Blunt, appellant has 
not yet served his minimum sentence. Accordingly, we 
submit that appellant has suffered no unnecessary deten- 
tion.* 

Appellant further contends that he has been prejudiced 
because the trial transcript was prepared by a reporter 
who was not present during the trial.* As prejudicial 
grounds, appellant asserts the misspelling of a police offi- 
cer’s name and unintelligible marginal notations (which 
there are two) in the transcript.* Appellee submits that 
these grounds are insufficient to establish any collateral 
disadvantage or prejudice in presenting this appeal.” 


2228 U.S.C. § 1915. 


23 The trial was held within four months from the date of the 
offense, and within two months after indictment. This Court has 
previously held that a trial held within four months after indict- 
ment constituted reasonable promptness. Kinard v. United States, 
surpa (slip op. 5). 


2% While the record does not show why this procedure was em- 
ployed, we note that the District Court has on previous occasions 
added temporary reporters in an effort to ease the mounting back- 
log of transcripts which have been ordered but not prepared. 
Holmes Vv. United States, supra, 127 U.S. App. at 334, 388 F.2d at 
927. 


25 Appellant’s Brief, page 8. 


26 Appellant raises a fourth argument in that his arrest on charges 
of petit larceny and assault upon a police officer were invalid and 
illegal. Appellant’s argument is wholly without merit. That probable 
cause existed for appellant’s arrest, and thus, justifying the subse- 
quent search incident thereto, is clearly evident. (Tr. 77-82). Davis 
& Sams v. United States, D.C. Cir. Nos. 21949, 22208, (decided 
February 18, 1968) (slip op. 2). 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 
HERBERT B. HOFFMAN, 
Special Assistant 
United States Attorney. 
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